THE HILLSBOROUGH TRIAL 2000

PHIL SCRATON
A hot July day in Leeds.  The Crown Court’s automatic doors opened and one by one families emerged onto the pedestrian walkway.  Television cameras, press photographers and journalists stood back as the bereaved and survivors, their tears now dried, walked from the court for the last time.  One camera continued to record the calm and dignified exit.  It was operated by a video surveillance team of the West Yorkshire Police.  In their lens were the relatives and friends of many of the 96 men, women and children killed at Hillsborough Stadium over a decade earlier.

It was, at best, an insensitive and unnecessary intrusion at a time of profound grief.  Justified as “evidence gathering”, the police claimed to have had “intelligence about some threat to Mr Duckenfield and a potential threat for some disorder”.  To the families this was the final, enduring act of the seven-week trial of two senior police officers.  It was an act which once again sullied their reputation and that of their loved ones.  “All through the years we’ve been made to feel like criminals”, said a bereaved mother, “but this is the last straw.  What did they think we were going to do?”

Two years earlier the families had initiated the long overdue private prosecution for manslaughter against the Match Commander, Chief Superintendent David Duckenfield, and his assistant, Superintendent Bernard Murray.  There had been insufficient evidence, according to the DPP, to prosecute and both men had retired on ill-health grounds thus avoiding the disciplinary case against them.  The ground-breaking private prosecution followed years of campaigning to establish criminal liability and to force disclosure of key documents, witness statements and personal files on the deceased.

It had been just before the kick-off of the FA Cup Semi-Final between Liverpool and Nottingham Forest on 15 April 1989 when a crush developed at the notorious bottleneck feeding the Leppings Lane turnstiles outside the stadium.  After some hesitation Duckenfield ordered the opening of exit gate C to relieve the congestion and over 2,000 fans walked unstewarded through the gate and down the tunnel opposite.  Unknown to fans the tunnel fed the already full central pens.  There was no way out and no way back.  The crush outside transferred inside with fatal consequences.

The prosecution case was straightforward.  People died in the pens because they could not escape and could not breathe.  Physically, the principal cause of death was asphyxiation.  Lord Justice Taylor, back in 1989, found the “main cause” of the disaster to be overcrowding.  But, according to the prosecution, it occurred because the two defendants had been “grossly negligent, wilfully neglecting to ensure the safety of supporters”.

With a clear view from the Police Control Box above and adjacent to the terrace, serviced by a bank of CCTV monitors, the officers not only had the responsibility but also the capacity to observe the overcrowded pens.  The prosecution argued that they should have sealed off the tunnel, policed the crowd and diverted fans to the half-empty side pens.  Lord Justice Taylor had identified police mismanagement of the crowd to be the “main reason” for the disaster.

The prosecution accepted that “these men’s inertia, their abject failure to take action” was not the “only cause of this catastrophe”.  Hillsborough was “old, shabby, badly arranged”.  A “police culture” prevailed which “influenced the way in which matches were policed”.  But the “primary and immediate cause of death” lay with the defendant’s failures; negligence of “such gravity that it amounted to a crime”.

As the case progressed in Court 5, both former officers, their legal costs underwritten by the South Yorkshire Police Authority, sat impassively alongside their legal teams.  Day after day families filled the court.  What they all knew, but could not disclose, was that Mr Justice Hooper had already ensured that even if found guilty neither man would go to prison.  In presenting his committal ruling four months earlier he opined, “the thought of being convicted for a serious offence must be a strain on anybody”, but the “greatest worry” for a police officer was the anticipation of imprisonment.

Thus he took a “highly unusual course” to “reduce to a significant extent the anguish being suffered”.  Given the emotions surrounding Hillsborough, the judge considered that the former officers would risk serious injury, even death, in prison.  Custody, therefore, was not an option.  The families were stunned not because they demanded a custodial sentence but because, yet again, it appeared to give police officers a kind of immunity.  Not a word of this could be spoken or published until after the trial.

The prosecution called 24 witnesses whose collective evidence demonstrated the overcrowding in the central pens and its visibility from around the stadium.  Duckenfield declined to give evidence.  Murray, “haunted by the memory of Hillsborough”, was remorseful but denied negligence.  Defence witnesses amounted to a handful of residents and character referees.  After weeks of legal wrangling, CCTV footage and cross-examination, Mr Justice Hooper put the four-part manslaughter test to the jury.

First, foreseeability: that “a reasonable match commander … allowing a large number of spectators to enter the stadium through exit gate C without closing the tunnel would create an obvious and serious risk of death to the spectators” in the central pens.  Second, could he have taken “effective steps … to close off the tunnel” thus preventing the deaths?”  Third, was the jury “sure that the failure to take such steps was neglect?”  Fourth, was the failure “so bad in all the circumstances as to amount to a serious criminal offence?”

In his closing speech for the prosecution Alun Jones QC argued that the police “mind-set” was hooliganism at the expense of crowd safety amounting to a serious failure best illustrated as “neglect”.  There had been no “split-second decision” but “slow-motion negligence”.  The “clear, cogent and overwhelming” view from “all four corners of the ground” was that the pens had been dangerously full when the exit gate was opened.  If all prosecution witnesses had recognised the overcrowding, then from the police control box Duckenfield and Murray could not miss it.

Duckenfield’s counsel denied that he had “unlawfully killed those 96 victims”.  The events had been “unforeseeable and unique” and gave rise to a “physical phenomenon” without precedent in the stadium’s history.  It had occurred in the tunnel and projected people forward with such ferocity that those in the pens were crushed to death.  His explanation was that a small minority of over-eager fans, possibly those who had caused crushing at the turnstiles, were responsible for the explosion of unanticipated force in the tunnel.  It was a far-fetched yet convenient explanation; a ‘hidden’ cause that could not be verified.

Murray’s counsel contested the idea of ‘slow-motion negligence’.  The disaster “struck out of the blue”; the deaths unforeseeable.  No reasonably competent senior officer could have anticipated the sequence of events that unfolded.  Yes, there were deficiencies in policing Hillsborough but the defendants could not be singled out to “carry the can”.  The prosecution was no more than an exercise in scapegoating.

Mr Justice Hooper reminded the jury that they had to judge the case “by the standards of 1989” when “caged pens were accepted”.  Such pens had been acceptable “as a response to hooliganism”.  The defendants had to be judged as “reasonable professionals”, meaning “an ordinary, competent person - not a Paragon or a prophet”.  The jury also had to carefully consider the circumstances.  When the exit gate was opened “death was not in the reckoning of those officers”.  They responded to a “life and death situation” at the turnstiles and the jury had to accept that “this was a crisis”.  The judge warned the jury to “be slow to find fault with those who act in an emergency”.

In an insensitive comment that deeply hurt and offended the bereaved the judge instructed, “the mere fact that there has been a disaster does not make these two defendants negligent”.  A guilty verdict would reflect negligence “so bad to amount to a very serious offence in a crisis situation”.  He put two questions to the jury: “Would a criminal conviction send out a wrong message to those who have to react in an emergency and take decisions?  Would it be right to punish someone for taking a decision and not considering the consequences in a crisis situation?”  These questions, repeated later when the jury sought clarification of the relationship between negligence and serious criminal act, were concerned with policy rather than evidence.

After 26 hours deliberation the judge agreed to accept a majority verdict.  Over five hours later Bernard Murray was acquitted.  Within hours the jury was discharged without reaching a verdict on Duckenfield and the judge refused an application for retrial.  A bereaved father reflected the families’ feelings: “I never expected a conviction, especially after the judge’s direction.  But people on that jury held out and the case went all the way …”

Certainly the judge’s comments concerning the potential impact of a guilty verdict on future responses of emergency services’ professionals caused surprise and concern.  Yet the families felt vindicated in taking the prosecution.  While the DPP had ruled against a prosecution on the grounds of insufficiency of evidence, seven weeks in Leeds and a deadlocked jury suggested otherwise.  The relationship between negligence and serious criminal act troubled the jury as it had the inquest jury nine years earlier.  At that time the Coroner directed that negligence could be incorporated within accidental death and that had been the majority verdict returned.

The private prosecution was not malicious nor vengeful; neither was it about attributing all blame and all responsibility to two men.  It was about establishing culpability for their part in the disaster.  That there was a case to answer and, in the end, the jury could not decide on Duckenfield’s culpability, demonstrated that the families’ pursuit of justice, however limited, was not misconceived.

Hillsborough and its aftermath stand as appalling indictments of all involved with the accommodation, organisation and policing of football.  It was an avoidable disaster which led to the callous treatment of the bereaved in the immediate aftermath, the systematic review and alteration of police statements and the lack of disclosure of key evidence.  The Home Office inquiry, the inquests, the judicial review, the civil actions, the judicial scrutiny and, finally, the private prosecutions together raise serious questions about the institutional, structural and embedded deficiencies in the law and its administration.  What the bereaved and survivors have discovered, to their financial and personal cost, is that the theatre of the law has little to do with the discovery of truth and the realisation of justice.
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